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Summary

On April 16, 1999, the Federal Communications Commission (“Commission”) received
comments on a revolutionary proposal to reform the way the industry handles and corrects
situations in which a customer has alleged an unauthorized conversion of telecommunications
service. Under the new plan, the industry would fund a voluntary and competitively neutral third
party administrator (“TPA”) that would receive consumer complaints about unauthorized
conversions, order the consumer to be returned to his or her preferred carrier, conduct a
nonbinding dispute resolution process, and provide regular reporting to regulatory authorities on
TPA and industry activity. The comments received reflect substantial support for the proposal
from consumers, incumbent local exchange carriers (ILECs), and other competitors, in addition
to the broad support for the proposal from the sponsoring interexchange carriers, two of whom
are entities that are include significant ILEC operations.

In the comments, Bell Atlantic and Ameritech note that many aspects of the proposal are
valid conceptually, while GTE supports the development of a third party system. Consumers
state that the plan appears to be “comprehensive and workable.” Among the benefits cited are
that consumers would have a single point of contact to resolve concerns about unauthorized
conversions, consumers are likelier to obtain faster resolution of complaints than under the
Commission’s rules, the third party administrator is more efficient than the Commission’s rules,
resolution of customer complaints will be performed in a competitively neutral environment, the
admininistrator will provide a valuable centralized source of data, and may also be a model for
other third party applications. Attorneys General state the proposal holds the potential to

streamline both consumer relief and carrier liability.




The MediaOne Group supports the proposal, both because it creates a neutral third party
in the position of resolving a complaint about unauthorized conversions, and because it
simplifies reimbursement procedures. Similarly, GTE cited its approval of the plan to shift
investigation responsibility from the authorized carrier, per the Commission’s rules, to the TPA.
GTE and Bell Atlantic, also agree that an industry clearinghouse for carrier-to-carrier liability
information is an improvement over the Commission’s rules.

Even commenters who oppose the TPA found in it elements that they believed had merit.
For example, SBC stated that the proxy proposal to be used in lieu of “re-rating” of customer
charges is a "good, practical solution to what could be a very sticky problem." Similarly, USTA
does not oppose the concept of third party administration if it serves as a clearinghouse for fund
transfers and is useful for investigating customer complaints. US West opposes the third party
liability administrator proposal while simultaneously acknowedging that ". . . something in the
nature of a liability administration process different from the Commission's proposal is clearly
necessary. It seems obvious that the authorized carrier . . . should not be put in the position of
irritating its former (and now returned) customer by holding against the customer
regarding a slamming allegation and rebilling . . . the charges. That function might be more

safely performed by a TPA...." Others stated that the administrator could provide some

efficiencies in acting as a clearinghouse for information about carrier to carrier payments.
Finally, commenters also supported the Joint Parties request that the Commission defer

the effective date of its rules. Extension of the effective date would ensure that the third party

process could be initiated on the same day as the Commission’s rules, thereby avoiding industry

implementation of one set of rules in May 1999, followed by yet another set of rules later this
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year. Bell Atlantic also noted that deferral of the effective date would give other carriers time to
consider the proposal without being forced to expend resources now to comply with a set of
Commission rules that might not be operative six months from now. Bell Atlantic urged the
Commission to address the extension request “quickly.” Other parties noted that an extension of
time would allow the industry to focus on the important task of establishing a third party
administrator system, which in their view, is superior to the system outlined by the
Commission’s December rules.

Despite this broad base of support for the proposal, some commenters do not completely
support, and some oppose, the proposed third party administrator. These commenters are
generally split into two groups -- those who believe the idea has merit, but who seek
modifications to the plan, and those who believe -- contrary to the Commission in its Second
Order -- that competitively neutral administration of slamming complaints should not be
adopted. In these Reply Comments, the Joint Parties first respond to many of the requested
modifications proposed by commenters. These modifications, we believe, represent
improvements to the proposal that we made, and should serve to make it a more robust system
for handling customer complaints.

However, there are some suggested modifications that would, if adopted, eliminate the
very consumer benefits that our proposal creates. Indeed, there are some commenters who
outright oppose neutral third party resolution of customer complaints, and urge rejection of the
plan completely. In these reply comments, the Joint Parties will review the proposed
modifications that we do not support, and our reasons for urging the Commission to reject them,

as well as the unfounded and faulty rationales advanced by those parties who seek to block the
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proposal completely.
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Carriers )

JOINT REPLY

I. INTRODUCTION

On April 16, 1999, the Federal Communications Commission (“Commission”) received
comments on a revolutionary proposal to reform the way the industry handles and corrects
situations in which a customer has alleged an unauthorized conversion of telecommunications
service.! Under the new plan, the industry would fund a voluntary and competitively neutral third
party administrator (“TPA”) that would receive consumer complaints about unauthorized
conversions, order the consumer to be returned to his or her preferred carrier, conduct a
nonbinding dispute resolution process, and provide regular reporting to regulatory authorities on
TPA and industry activity. The proposal, filed by MCI WorldCom, Inc. on behalf of MCI
WorldCom, Inc., AT&T Corp., Spﬁnt Corporation, the Competitive Telecommunications

Association (CompTel), the Telecommunications Resellers Association, Excel

! Public Notice, Common Carrier Bureau Announces Deadline for Filing Comments on
MCI WorldCom’s Joint Petition for Waiver of Slamming Liability Rules and Third Party
Administration Proposal, CC Docket No. 94-129, DA 99-683, released April 8, 1999. The Joint
Petition for Waiver was filed March 30, 1999, and was accompanied by a Joint Petition for
Extension of the Effective Date of the Rules Or, in the Alternative, for a Stay.




Telecommunications, Inc, Frontier Corporation, Qwest Communications Corporation,
(hereinafter “Joint Parties”), ? responded to an invitation by the Commission in its Second Report
and Order in the above-captioned docket,’ for a more efficient mechanism to administer the
slamming liability rules than the one that the Commission announced in its order.* The comments
received reflect substantial support for the proposal from consumers, incumbent local exchange
carriers (ILECs), and other competitors, in addition to the broad support for the proposal from
the sponsoring interexchange carriers, two of whom are entities that are include significant ILEC
operations.

In the comments, Bell Atlantic and Ameritech note that many aspects of the proposal are
valid conceptually, while GTE supports the development of a third party system.” Consumers
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state that the plan appears to be “comprehensive and workable.”® Among the benefits cited are

? Cable and Wireless, Inc. also sponsors and supports the proposal, and is hereby included
as a joint party.

*> Implementation of the Subscriber Carrier Selection Changes Provisions of the
Telecommunications Act of 1996, Policies and Rules Concerning Unauthorized Changes of
Consumers by Long Distance Carriers, Second Report and Order and Further Notice of
Proposed Rulemaking, CC Docket No. 94-129, FCC 98-334, released December 23, 1998
(hereinafter “Second Order”). A summary of the decision was published at 64 F.R. 7746,
February 16, 1999, as modified by 64 F.R. 9219, February 24, 1999.

* The Joint Parties request that the Commission waive the following liability rules for
carriers electing to participate in neutral third party liability administration: section 64.1100(c );
section 64.1100 (d); section 64.1170; and section 64.1180. In place of these rules, the
participating carriers would utilize a neutral third party liability administrator, as detailed in this
filing

5 Bell Atlantic Comments at 1; Ameritech Comments at 1-2; GTE Comments at 2 (both
stating that there are particular aspects of the proposal that they wish to have modified prior to
adoption).

¢ CPI Comments at 1.




that consumers would have a single point of contact to resolve concerns about unauthorized
conversions, consumers are likelier to obtain faster resolution of complaints than under the
Commission’s rules, the third party administrator is more efficient than the Commission’s rules,
resolution of customer complaints will be performed in a competitively neutral environment, the
admininistrator will provide a valuable centralized source of data, and may also be a model for
other third party applications.” Attorneys General state the proposal holds the potential to
streamline both consumer relief and carrier liability.®

The MediaOne Group supports the proposal, both because it creates a neutral third party
in the position of resolving a complaint about unauthorized conversions, and because it simplifies
reimbursement procedures.” Similarly, GTE cited its approval of the plan to shift investigation
responsibility from the authorized carrier, per the Commission’s rules, to the TPA. GTE and Bell
Atlantic, also agree that an industry clearinghouse for carrier-to-carrier liability information is an
improvement over the Commission’s rules.*

Even commenters who oppose the TPA found in it elements that they believed had merit.
For example, SBC stated that the proxy proposal to be used in lieu of “re-rating” of customer

charges is a "good, practical solution to what could be a very sticky problem.""*  Similarly, USTA

7 CPI Comments at 3. See also Small Business Survival Committee Comments at 2-4.
¥ Attorneys General Comments at 1-2.
’ MediaOne Group Comments at 1-2.

1 GTE Comments at 3 and Bell Atlantic Comments at 5. See also US West Comments at
5-6.

' SBC Comments at 3.




does not oppose the concept of third party administration if it serves as a clearinghouse for fund
transfers and is useful for investigating customer complaints.’> US West opposes the third party
liability administrator proposal while simultaneously acknowedging that ". . . something in the
nature of a liability administration process different from the Commission's proposal is clearly
necessary. It seems obvious that the authorized carrier . . . should not be put in the position of
irritating its former (and now returned) customer by holding against the customer

regarding a slamming allegation and rebilling . . . the charges. That function might be more safely
performed by a TPA. . . .""* Others stated that the administrator could provide some efficiencies
in acting as a clearinghouse for information about carrier to carrier payments.'*

Finally, commenters also supported the Joint Parties request that the Commission defer
the effective date of its rules."”® Extension of the effective date would ensure that the third party
process could be initiated on the same day as the Commission’s rules, thereby avoiding industry
implementation of one set of rules in May 1999, followed by yet another set of rules later this

year. Bell Atlantic also noted that deferral of the effective date would give other carriers time to

12 USTA Comments at 2 ("the use of a TPA is well worth examining").

B US West Comments at 6 (noting that the industry does not necessarily need to create a
TPA for this purpose). See also Rural LECs Comments at 1.

14 Bell Atlantic Comments at 5. US West Comments at 5-6.

15 Attorneys General have specifically opposed the request, arguing that a delay in
implementing new rules will leave consumers exposed to unauthorized conversions. The Joint
Parties respectfully disagree. Current enforcement practices would remain in effect, as would a
number of new provisions promulgated in the Second Order, and that became effective in mid-
April of 1999. Moreover, given the practical implementation challenges posed by the four liability
rules for which we seek an extension, it is difficult to imagine how consumers will be more
protected by a set of rules that cannot be fully implemented.
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consider the proposal without being forced to expend resources now to comply with a set of
Commission rules that might not be operative six months from now. Bell Atlantic urged the
Commission to address the extension request “quickly.”® Other parties noted that an extension of
time would allow the industry to focus on the important task of establishing a third party
administrator system, which in their view, is superior to the system outlined by the Commission’s
December rules."”

Despite this broad base of support for the proposal, some commenters do not completely
support, and some oppose, the proposed third party administrator. These commenters are
generally split into two groups -- those who believe the idea has merit, but who seek
modifications to the plan, and those who believe -- contrary to the Commission in its Second
Order -- that competitively neutral administration of slamming complaints should not be adopted.
In these Reply Comments, the Joint Parties first respond to many of the requested modifications
proposed by commenters. These modifications, we believe, represent improvements to the
proposal that we made, and should serve to make it a more robust system for handling customer
complaints.

However, there are some suggested modifications that would, if adopted, eliminate the

very consumer benefits that our proposal creates. Indeed, there are some commenters who

16 Bell Atlantic Comments at note 5. See also GTE Comments at 2, 9-10; Rural LECs
Comments at 2-3.

17 MediaOne Group Comments at 2; CPI Comments at 1, 5; Small Business Survival
Committee Comments at 4-5. According to CPI, the Commission should signal its interest in
granting the waiver proposal immediately, and simultaneously direct the parties to begin the task
of organizing the TPA while the policy issues are being finalized by the Commission in this
proceeding. CPI Comments at 4.




outright oppose neutral third party resolution of customer complaints, and urge rejection of the
plan completely. In these reply comments, the Joint Parties will review the proposed
modifications that we do not support, and our reasons for urging the Commission to reject them,
as well as the unfounded and faulty rationales advanced by those parties who seek to block the

proposal completely.

II. BACKGROUND

On March 30, 1999, the Joint Parties proposed a voluntary neutral third party liability
administrator system that will, for the first time, give consumers, government agencies, and
carriers a single point of contact that will: (1) quickly resolve customer allegations of
unauthorized conversion; (2) independently determine a carrier’s compliance with the
Commission’s verification procedures; (3) honor the Commission’s requirements that customers
be compensated for their inconvenience; and (4) administer carrier-to-carrier liability. The
proposal differs from the Commission’s announced rules in several respects: (1) for unpaid
charges incurred beginning on the 31st day from the date an unauthorized conversion occurred,
the unauthorized carrier must provide the total invoice amount to the third party liability
administrator, which will refer it to the preferred carrier; the preferred carrier shall bill the
customer at a proxy level of 50 percent of the unauthorized carrier’s total charges for service
rendered on or after Day 31'%; (2) customers who paid their bill will receive a refund of 50

percent of their payment, provided the unauthorized carrier compensates the preferred carrier, an

'* Of course, customers will receive a full (100 percent) credit from the unauthorized
carrier of all charges incured up through Day 30 to the extent billing occurred, and all further
billings and collections activity shall cease.




amount that in most cases is likely to exceed the payment a customer would receive under the
Commission’s rules; (3) while carriers will immediately suspend billing and collection activity for a
customer raising a challenge, credits and compensation only flow once the third party
administrator has been given 30 business days to decide if an unauthorized conversion occurred,
and (4) carrier to carrier compensation and customer proxy payments, if applicable, are limited to
the most recent three months of usage from the date of the customer complaint to the TPA.

These differences permit the creation of a much more streamlined and efficient process that will
operate to resolve the vast majority of complaints quickly, while providing financial disincentives
for carriers to switch customers without proper authoriziation.

The Commission has itself noted some of the benefits that would accrue in an environment
where a third party liability administrator was available to manage and resolve customer
complaints of unauthorized conversions. The Commission has noted that a third party liability
administrator could potentially operate as a single point of contact for customers who allege an
unauthorized conversion. The convenience and clarity of having one number and one place to call
to resolve a dispute is of substantial benefit to consumers, who today are faced with the
uncertainty of not knowing which carrier to call -- their local exchange carrier, preferred carrier,
or unauthorized carrier.” In addition, a third party liability administrator would reduce the burden
on local exchange carriers in processing unauthorized conversion complaints about long distance
carriers. If a third party liability administrator existed, the local exchange carriers are likely to see

a reduction in complaints. In the event complaints are received, local exchange carriers could

! Small Business Survival Committee Comments at 3 (citing as one of the greatest
sources of frustration for small businesses, the need to contact multiple carriers and/or
governmental agencies to get a problem resolved).
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quickly and easily refer customers to the liability administrator for resolution of their complaints.

The benefits of third party administration include efficiency and substantial simplification
of the entire process of resolving customer complaints. Today, a customer alleging an
unauthorized conversion may contact several parties -- each of whom is trying to resolve the
problem independently of the other.?* The resulting confusion frequently can lead to a delay in
restoring the customer to its preferred carrier. Perhaps even more significantly, a third party
administrator would be able to direct the flow of money between carriers on a monthly basts,
providing an organized, auditable mechanism to report on carrier-to-carrier liability. This would
replace the chaos that is likely to ensue with the implementation of the Commission’s rules as
adopted. There are no business rules in place to govern how frequently the hundreds of carriers
would send bills to each other, the timing of payments, the tracking of nonpayments, or the
mechanisms by which such bills would be sent (e.g., by fax, electronic, etc).

Third party administration ensures that the process of honoring customer selection of
preferred carriers is governed by a system that places a premium on integrity and equity. A
neutral, third party administrator -- not a preferred carrier with obvious competitive motivations
as provided for in the Commission’s rules -- will make its decision based on the evidence
concerning whether an unauthorized conversion has occurred. Ensuring fairness in the initial
resolution of customer complaints is a critical step in ensuring that, in the consumer’s experience,

complaints are resolved correctly. Similarly, if carriers believe a complaint resolution process

2 Second Order at para. 57.




works equitably to resolve concerns, they are more likely to utilize it.**

Third party liability administration also enables regulators to more easily focus
enforcement resources on carriers who appear to affirmatively ignore Commission requirements.
Similar benefits accrue to other governmental agencies, such as state regulatory commissions, and
state attorney general offices. A third party administrator can provide standardized reporting that
can, in relatively short order, identify spikes in activity that suggest possible violations warranting
further investigation. The more complaints that are referred to the administrator -- including
complaints involving nonparticipating carriers -- the greater the universe of information that the
administrator will be able to draw upon and to report to regulators and attorneys general

In addition, relative to the announced rules, the third party administrator process is likely
to result in the reduction of the volume of complaints that federal and state authorities currently
adjudicate, since customers can in the first instance be referred to the third party administrator for
resolution of their complaints. Only those customers or carriers that believe the dispute resolution
process did not produce a fair result are likely to ask for further regulatory involvement in
resolving an allegation of unauthorized conversion. Moreover, the third party administrator
process is likely to result in faster resolution of customer complaints than the Commission’s

announced method, which on paper would take at minimum three to four months, and in practice

' A collateral, but significant, benefit is that neutral administration will create an
environment where less regulation is necessary to achieve the Commission’s goals. For example, a
neutral TPA is better able to assess whether a carrier is utilizing a valid TPV process than would a
preferred or authorized carrier, as under the Commission’s rules. As a result, the Commission
may not need more extensive regulation of TPV scripts, as they have proposed in the Further
Notice.

2 State attorney general offices should also be able to subpoena TPA records for use in
criminal investigations.




is likely to take longer. Among the many problems in implementing the Commission’s rules as
promulgated, is the problem that the accused carrier does not possess the identity of the preferred
carrier, and vice versa. This confusion -- and inability to correctly initiate a timely investigation --
will add considerable delay and uncertainty to the Commission’s process. By contrast, the third
party administrator proposal would result in resolution of the vast majority of complaints in 30

business days.

III. COMMENTING PARTIES HAVE OFFERED MODIFICATION PROPOSALS
THAT WILL IMPROVE THE TPA

Commenting parties and other interested parties have offered a number of proposed
modifications or clarifications to the proposed system for utilizing a neutral third party to
administer slamming complaints. The Joint Parties agree that the following modifications and
clarifications will improve the proposal that we initially made on March 30, 1999. For that
reason, we hereby offer the following changes to the plan, and urge the Commission to include
these changes in its decision granting a waiver of its liability rules and authorizing the creation of

the TPA.

A. Override of the three month limitation

The TPA proposal, unlike the Commission rules, utilizes a “proxy” crediting and charging
system in lieu of actual re-rating of calls by the customer’s preferred carrier. This proxy system,
which essentially provides the customer with a 50 percent discount from unauthorized carrier

rates, represents a substantial benefit to consumers relative to the Commission’s rules. Due to the
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decision to offer consumers a 50 percent discount (in addition to continuing the option of a credit
of up to 30 days’ free service if the bill has not been paid), the Joint Parties proposed that the “50
percent benefit” be limited in time to the most recent three month period during which the
customer was served by an unauthorized carrier. At the same time, the Joint Parties also
proposed that the TPA have the ability to override the three month limitation in cases where the
unauthorized carrier did not engage in regular billing of the customer. NARUC objected to the
discretionary nature of the limitation, arguing that it was not clear that the TPA practices would
protect consumers.>

In response to NARUC’s concerns, we wish to clarify our intent with respect to the
TPA'’s discretionary powers. There is no question that the TPA needs to be ready and able to
deal with cases in which an unscrupulous carrier changes a customer’s PIC and then fails to bill
the customer for many months, only later presenting its bill for telecommunications services. In
those instances where a carrier fails to issue regular bills to a customer, it is our intent that the
TPA not be restricted to the three month limitation. Since factual circumstances are likely to
differ, however, we believe that specifying now a business rule for the TPA to follow would limit
the TPA’s business practices to deal with unique factual circumstances. We belive the better
approach is to specify that an override of the three month rule is permissible, and encouraged, in
cases in which carriers fail to deliver timely bills, and to further require that, whatever business

rules the TPA chooses to follow, that they are applied in a nondiscriminatory manner.*

2 NARUC Comments at 2-3.

* We decline, however, to adopt NARUC s suggestion that we simply eliminate the three
month time limit for a 50 percent discount. The 50 percent discount represents a much more
substantial benefit to consumers than the Commission’s re-rating rules, since most carrier rates for
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Finally, we disagree with the suggestion of the Attorneys General, who seek to have
premiums restored based on a customer’s actual usage instead of a rolling three month average.
Actual usage would require the exchange of detailed call detail information that would defeat the
efficiency benefits of the proposal. Basing customer’s premium restorations on a rolling three
month average should provide the “fair and accurate” restoration measure the Attorneys General
seek. Ifin the rare case a consumer does not believe the process has produced a fair result, that

customer can contact his or her carrier for an adjustment.

B. “Soft slams”

The TPA proposal would establish a voluntary process that any carrier could use when a
customer claims his or her service has been switched without authorization. It is the Joint Parties
present expectation that most of the long distance industry will participate in this process if the
Commission approves the waiver proposal. It is our further expectation that participation will
include facilities-based long distance carriers that currently allow switchless resellers to utilize a
facilities-based carrier’s Carrier Identification Code (CIC). NARUC has commented on its
concern that the TPA proposal be clarified so that it would include those unauthorized

conversions occurring between carriers that share a CIC -- the so-called “soft slams”.?

similar services, while different, do not differ by an order of magnitude of 50 percent. NARUC’s
proposal would result in a system in which consumers could receive up to 30 days free service
plus a 50 percent discount on service without limitation. While we appreciate that NARUC’s
views are borne of an intolerance for unauthorized conversions, its desire to inflict an open-ended
financial penalty on carriers should be raised in the context of the reconsideration of the
Commission’s Second Order, but not as part of this waiver proceeding.

B NARUC Comments at 3-4.

12




We are pleased to provide that clarification. The TPA plan will deliver maximum
consumer benefits, and deliver maximum efficiency, if it applies to the maximum number of
unauthorized conversions. We will not consider a vendor bid unless it contains provisions for
handling unauthorized conversions among carriers sharing a CIC. Of course, the vendor’s
process in these cases must necessarily be somewhat different than in cases involving carriers with
their own CICs. For example, the vendor will need access to information from the facilities-based
carriers that will allow it, in real time, to determine the identity of the specific carriers involved in
a “soft slam”. Our review of facilities-based carrier practices indicate that each facilities-based
carrier today has a business process in place to match a telephone number with a reseller’s

account, and that information can be made accessible to the TPA.

C. TPA examination and collection of evidence; customer contacts

The TPA proposal requires that the vendor, as part of its dispute resolution process,
contact the accused carrier to obtain one of the Commission-mandated verifications or any other
evidence that the carrier might choose to provide. If a verification is provided that complies with
Commission requirements, a presumption is created that no unauthorized conversion occurred.
The TPA must then attempt to contact the customer to determine if there is any further evidence
the customer wants to offer -- e.g., that a signed letter of authorization is forged, or that the taped
voice captured in the event of an independent third party verification is not a person authorized
to make the change. Upon resolution, the customer is informed of the TPA’s decision, and is
given information about where to go if he or she is unsatisfied with the resolution of the

complaint.

13




Both NARUC and the Attorneys General have raised issues with this process. NARUC
requests that the TPA’s call center be operated according to strict operational standards that will
ensure consumers are able to reach the TPA and lodge a complaint.”® NARUC is concerned that
the TPA carefully examine the verification for compliance with Commission rules.”” NARUC and
the Attorneys General argue that the TPA must do more than attempt to the contact the
customer, and that the better approach is to require the TPA to contact the customer before the
dispute is resolved by the TPA.>® NARUC and the Attorneys General further argue that the
information provided to the customer about other regulatory resources to utilize if the customer
remains dissatisfied be clear. The Attorneys General also state that it is important that the TPA
contact information describing the process clearly and unambiguously describe the process as a
nonbinding one.*

In response to these concerns, the Joint Parties offer the following modifications and
clarifications of the TPA proposal. First, consistent with our efforts to utilize the third party
dispute resolution process to ensure that the industry follows Commission-authorized verification
procedures, we modify our proposal to require that the TPA will accept only Commission-
mandated verification records, and not any other evidence that carriers choose to provide. This
modification ensures that there can be no confusion over when a presumption is created -- it is

created only when a carrier presents one of the Commission-mandated verifications of the

* NARUC Comments at 5.
¥ NARUC Comments at 4.
¥ NARUC Comments at 4.
¥ Attorneys General at 5.
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transaction that is being challenged. Furthermore, in response to NARUC’s concern, because the
TPA is tasked with identifying patterns of false or noncompliant verification, the TPA must be
fully acquainted with the Commission’s requirements for verification. In fact, with the
modification that we are making here to allow the TPA to accept only verification records that
comply with the Commission requirements, the TPA must examine the record proferred by the
carrier to ensure that it complies with the Commission’s rules.

The Joint Parties also wish to clarify that the TPA must make reasonable attempts to
contact the customer, including making multiple contact attempts if necessary. Prospective
vendors will be evaluated in part based on their proposed business practices to maximize the
likelihood that a consumer will be contacted prior to the resolution of a complaint. This is
necessary because there is no other way for the TPA to determine whether a verification is valid --
e.g., the signature on an LOA could be incorrect or the voice on the third party verification tape
might not be that of a person authorized to make a change. However, there should be no
absolute requirement that in all cases a customer must be contacted before the complaint is
closed. Imposing such a requirement will have an adverse impact on the TPA’s ability to
complete its tasks in the 30 business day time period that is promised in this waiver. In addition,
such contact may not be necessary, as when a carrier responds to a complaint not with a
verification record, but with a “no contest” response. Because NARUC has also indicated in its
filing that it is very important to close complaints speedily,* the better course is to require the
TPA to make multiple attempts to contact the customer when necessary, and to otherwise

propose a business practice that will maximize the likelihood of customer contacts. This will

¥ NARUC Comments at (e-6)
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ensure that the vendor can live up to its contractual commitments.

In addition, the Joint Parties are in complete agreement with NARUC that the TPA call
center be held to specific commitments with respect to its operations. The governing board of the
TPA will consider, as part of its review of competing bids, the contractual commitments offered
by the vendors with respect to call center operations, and will make those commitments part of
the contract with the successful vendor. Nonperformance or performance that falls short of the
contract is grounds for dismissing the vendor and seeking a new provider. We will obviously
need to balance the cost of the TPA -- and it is important to hold the cost down to encourage
maximum participation -- against operational performance. It would be shortsighted, for example,
to create an extravagantly expensive system that ensures a live operator will answer on the first
ring 24 hours a day, if creating that system means fewer carriers will participate due to the cost.

It is our expectation that a competitive bidding environment will produce the best system for
consumers at the least cost. Certainly, the Joint Parties want the call center adequately staffed,
especially during hours when, based on the participating carriers’ mutual experience, consumers
are likely to be calling. But we are very reluctant, at this early stage in the TPA’s development, to
take options off the table that would assist in lowering cost. Instead, the Joint Parties believe the
more prudent course is to conduct an independent evaluation of TPA performance, to include
customer satsifaction measures, at least once per year and more often if necessary.>® This
information should be made available to the participating carriers and regulatory agencies. We

believe it is far better to measure the vendor’s performance based on the end result -- consumer

3! For example, an independent review process could look at questions such as whether
the TPA process is working to resolve complaints, are customers satisfied, and has the practice of
unauthorized conversions decreased.
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satisfaction -- than in dictating detailed operational requirements that might foreclose efficient and
useful business practices.

Finally, the Joint Parties are in complete agreement with NARUC and the Attorneys
General that when a complaint is closed out in a manner adverse to the consumer, the consumer
must be advised of the regulatory options available to him or to her. In those cases, the consumer
should automatically receive information about how to file a complaint with the Commission, and
should receive information about how to contact a state regulatory agency as well. In cases
where the TPA has found in favor of the consumer, that same information should be available,
upon inquiry, to the consumer. The information provided by the TPA must be clear and current in
all cases.*> We also agree that consumers must be clearly and accurately informed that the TPA

process is nonbinding.**

D. TPA costs and participating carrier retail rates

NARUC’s comments raise a question about how participating carriers will recover the
costs of participating in the TPA.>* With respect to the Joint Parties, the Joint Parties today incur
extensive operational costs associated with unauthorized conversions. These include, but are not
limited to, revenues lost from customers who have been switched away without authorization,

customer service costs associated with handling customer inquiries, and tracking and auditing

32 As discussed, infra, the TPA will also have information available to consumers who
inquire about additional remedies that may be available to them.

** Along with NARUC, we disagree with the suggestion of the Attorneys General that the
consumer’s call to the TPA be greeted by a recording. NARUC Comments at 5.

* NARUC Comments at 4; Attorneys General Comment at 5.
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costs. These costs are part of the cost of doing business in the competitive segment of the
telecommunications marketplace today. None of the Joint Parties today attempts to recover these
costs using a separate line item. If the Commission’s rules are permitted to take effect, it is our
judgment that the costs of handling unauthorized conversions for the industry will rise
significantly. The TPA process will certainly produce a smaller cost increase than the
Commission’s new rules, and is likely to be less expensive to administer even relative to today’s
system over time. As a result, it is our expectation that the Joint Parties will continue to recover
the costs associated with the TPA in the same way as we today recover the costs associated with
unauthorized conversion -- as an overhead cost built into our overall rate structure, and not as a

separately identified line item.

E. Exceptions to proxy requirements

Commenters have argued, and we agree, that in a factual circumstance where an
unauthorized carrier’s rates are more than double the preferred carrier’s rates, a 50 percent
discount or crediting will not operate in the consumer’s interest since the consumer will pay for
telecommunications service at a rate above his or her preferred carrier’s rates.* That is an issue
that the Joint Parties identified in our initial waiver request. The Joint Parties, however, believe
that this particular factual circumstance will be relatively uncommon. Most carriers who operate
in competitive telecommunications markets compete legitimately for consumers’ business, and as
a result it is highly unusual for there to be enormous fluctuations in rates. But it is possible that

consumers could encounter circumstances where they are charged basic rates in lieu of calling

3% Ohio Commission Comments at 7, SBC Comments at 3-4.
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plan rates, or even worse, find themselves switched to an unscrupulous operator whose charges
are extremely high relative to the norm. In those instances, the Joint Parties advocate that the
preferred carrier have the ability to apply a steeper discount or engage in re-rating if necessary.*
The Joint Parties disagree, however, with the comments of Western Iowa, whose
comments reflect its views that the proxy proposal is too generous for consumers and does not
permit carriers to collect sufficient funds.*” The TPA proposal submitted is carefully balanced to
ensure that, not only are carriers better off relative to the Commission’s rules, but consumers are

better off, as well. We do not believe the Commission should shrink the discount level proposed.

F. Confidentiality of customer information used by TPA

Both Western Iowa and GTE raise a very important issue with respect to the TPA’s
operations.”® The TPA will have access to confidential customer data that, if held by a carrier,
would be treated as customer confidential information. The Joint Parties agree that the TPA must
be held to the requirement that customer information gathered in the course of executing its
functions as third party liability administrator is confidential information that cannot be used, sold,
employed, or manipulated for any purpose other than meeting the contractual commitments

between the vendor and the governing board. The Joint Parties believe that this commitment to

3¢ Manual re-rating of a customer’s bill can be accomplished on a “one-off” basis, such as
this. As the waiver request made clear, however, automated re-rating of customer bills for the
thousands of unauthorized conversions that must be processed is impossible today and
prohibitively expensive to develop.

37 Western Jowa Comments at 3, 8.
% Western Iowa Comments at 3, 9. GTE Comments at 6.
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handle confidential customer information must be included in the contract between the governing
board and vendor, and its breach would constitute a serious violation of the contract that would
trigger immediate board review. Moreover, the TPA process results in less confidential
information being exchanged relative to the Commission’s rules. Under the TPA proposal,
customer proprietary network information (CPNI) in the form of call detail records -- the most

sensitive of CPNI records -- is not exchanged.

G. Ensuring the TPA will be competitively neutral

Several commenters have offered observations on the need to ensure that the TPA is
competitively neutral with respect to all industry segments. These comments tend to focus on the
composition of the governing board ** or the funding mechanism suggested.*® With respect to
the composition of the governing board, the Joint Parties made the proposal for a board that
contains representatives of all industry segments without regard to whether carriers in all
segments would actually participate. The Joint Parties believe that broad participation --
providing voting seats to USTA, ALTS, Comptel, and TRA -- ensures that Board decisions will
be made with the input of all types of carriers affected by unauthorized conversions. Significantly,
the proposal went further, guaranteeing a minimum of eight seats to incumbent local exchange

carriers if there was sufficient interest in board seats among these carriers. Compared to the nine

¥ Bell Atlantic Comments at 1 (administrator must be "truly neutral"); USTA Comments
at 6, CBT Comments at 2, GTE Comments at 7-9, Bell Atlantic Comments at 5 (all stating that
the proposed governing board is more heavily weighted toward long distance carriers who
comprise the Joint Parties).

* GTE Comments at 4.
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seats available to the long distance segment, this guaranteed minimum for eight ILEC seats was
our attempt to demonstrate that we are very interested in a TPA that represents the entire
industry. In addition, two carriers participating in the TPA proposal -- Sprint and Fronteir--
represent carriers with significant ILEC operations. We disagree, therefore, that the governing
structure is “skewed” to represent interexchange carrier interests.

However, the Joint Parties also recognized that the TPA is a voluntary organization, and
at the time we made the proposal, we had no information about whether any carriers beyond the
Joint Parties would be willing, or even interested, in joining. The Joint Parties strongly believe
that the Board -- other than the association seats and the nonvoting governmental and public
interest seats -- should be composed of participating carriers. If there is sufficient interest on the
part of other carriers in joining the TPA, the Joint Parties believe that it is possible and desireable
to adjust Board membership accordingly. For this reason, we urge that the Commission, in
adopting the waiver proposal, indicate that membership in the Board can be adjusted to
accommodate additional participating carriers.*!

With respect to the funding issue, the Joint Parties have left open the issue of the specific

formula that will be used to assess participating carriers. It is the Joint Parties’ view that leaving

*I Comments that the board should be constituted under the Federal Advisory Committee
Act, or that there should be more expansive customer participation, should not be adopted. See
Attorneys General Comments at 10. The TPA is a voluntary and nonbinding process. It is
unnecessary and inconsistent with the Commission’s desire to create a voluntary alternative to its
rule to proceed down the path of creating a federal advisory committee, which suggests a binding
and mandatory structure. Moreover, concerns that diverse representation are needed to ensure
that the TPA is adequately administered are misplaced. When the TPA operates pursuant to a
waiver, it operates at the discretion of the Commission. The waiver can be revoked or modified
at any time. Further, any interested party can raise issues with the operation of the TPA, e.g.,
through complaints, declaratory rulings, or infornally.
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this question open for now is the better course, because there are predictable differences of
opinion on funding formulas, based on the industry’s experience with other industry-wide funds.
The Joint Parties did not seek to foreclose the participation of other industry segments by
proposing a funding mechanism that would be acceptable to us, but unacceptable to others. For
this reason, we believe the Commission should also not prescribe a formula, but allow carriers
interested in participating in the TPA to develop a consensus approach that ensures maximum

participation.*

H. Reporting mechanisms

In the TPA proposal, state and federal regulatory agencies are specifically included in the
list of entities that will receive monthly reports stemming from TPA activities. This is a significant
improvement over today’s environment where the regulatory agencies must wade through
thousands of consumer complaints before they are able to piece together a picture of what is
happening in the marketplace. With the advent of the TPA, regulatory agencies will be able to
receive each month a report of the prior month’s activities, a report that will be far more “real
time” than today’s mechanisms permit.

In response to this proposal, the Attorneys General have sought clarification on whether

*2 For this reason, the Joint Parties respectfully disagree with GTE’s comments that there
should be no annual assessment based on revenues. In addition to reminding GTE that the
specific formulation of the contribution is an open issue, the Joint Parties must also acknowledge
that interested vendors have advised that a predictable revenue source is more likely to provide a
stable base of funding and will make the contract less expensive to perform. For this reason, we
do not wish to rely in the first instance on “per complaint” fees. We have also limited the “per
complaint” fees to a maximum of $50, based on the advice and guidance of smaller carriers who
sought certainty that their participation would not be excessively expensive.
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their offices would also receive reports. We are happy to make this clarification. Attorneys
General have an important consumer protection role to play in guarding against fraudulent
behavior by carriers. Like regulatory agencies, Attorneys General use complaint statistics to
assist them in determining what actions to initiate and in focusing their scarce enforcement
resources. Attorneys General will therefore need access to monthly reporting from the TPA as
well. In addition, as we proposed in the waiver petition, Attorneys General may also, consistent
with applicable law, subpeona additional records not routinely provided in monthly reporting

should such additional information be useful to them in their law enforcement activities.

I. Commission role if consumer initiates a post-TPA complaint

As proposed, the TPA is charged with conducting a nonbinding dispute resolution
process. The Joint Parties do not seek to substitute the TPA process for the jurisdiction of a
regulatory agency -- indeed, we believe it would be unlawful to do so. Our proposal is a limited
one -- we seek, through operation of a Commission-authorized waiver, to conduct a nonbinding
dispute resolution process that will ensure the minimum amount of inconvenience to consumers
who find themselves being billed by a carrier not of their choosing, and to compensate them
through the optional credit of up to 30 days’ free service (if the customer has not paid) and the 50
percent discount available through the proxy, for the inconvenience they have already suffered.
The proposal does not foreclose a consumer, upon resolution of the TPA dispute process, from
proceeding further to a Commission (or state commission) complaint if the consumer is not
satisfied, even in a case where the TPA found in the consumer’s favor. Moreover, the outcome of

the TPA process, while it may illuminate a subsequent complaint, is not binding on any regulatory
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agency.

Based on this proposal, the Attorneys General have asked for further clarification about
the Commission’s role if a consumer takes its complaint to the Commission at the conclusion of
the TPA process. Specifically, the Attorneys General seek further explanation of what remedies
the Commission could impose in the event it determines an unauthorized conversion occurs, and
what rules will apply to the adjudication of the complaint.

In order to realize the benefit of the more streamlined and efficient TPA process that
participating carriers will be funding, the Joint Parties advocate that when a “post-TPA
consumer” files a complaint with the Commission, the rules adopted in the Second Order cannot
apply. If the rules did apply, carriers would be forced to support both the TPA process and the
Commission’s rules, losing the administrative benefits that the TPA introduces. Smaller carriers,
in particular, would be have much less incentive to join the TPA, which would result in the TPA
handling fewer complaints. In lieu of the rules announced in the Second Order, the Joint Parties
advocate that the consumer complaint proceed according to the normal complaint rules,
permitting the carrier to respond to the consumer inquiry. In this circumstance, the Commission
would have available to it all of its enforcement powers that it ordinarily has -- including the
ability to order up to a 30 days’ credit for service if the Commission so determines, and so long as
the 30 day credit provision remains an effective provision of the Commission’s rules.® The fact
that the Joint Parties have requested a waiver of the specific rules articulated in the Second Order

for the purpose of following a different set of procedures to achieve customer crediting and

** The Joint Parties note that the Petitions for Reconsideration filed in the above-captioned
docket contain numerous legal challenges to the 30 day credit provision.
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carrier-to-carrier liability cannot be equated with a generalized “exemption” from the
Commission’s enforcement powers. The Joint Parties did not seek such an exemption, and none

should be granted.

IV. CERTAIN PROPOSED MODIFICATIONS WILL ELIMINATE THE CONSUMER
BENEFITS THE TPA PROVIDES

A. TPA-directed PIC change provides value for the consumer and must be permitted

Several parties have raised concerns with the aspect of the proposal that allows the TPA
to direct a PIC change on behalf of a consumer.** These parties argue that only the LECs should
be allowed implement a PIC change when a customer requests to be returned to his or her
preferred carrier.

As an initial matter, the TPA proposal is not a plan for preventing LECs from executing
PIC change requests. First, the TPA is voluntary, and LECs may choose not to participate in it.
Second, a nonparticipating LEC may or may not decide that it will refer complaints about
unauthorized conversions that it receives directly to the TPA for action. The LEC could, for
example, simply decide that any customer who complains of an unauthorized conversion will be
immediately transferred to the TPA, and allow the TPA’s call center to handle the activity
necessary to initiate a PIC change and dispute resolution. On the other hand, a LEC might decide
to initiate the customer PIC change and then refer the customer to the TPA for dispute resolution.
Because this is a voluntary process, the Joint Parties do not seek to have the Commission mandate

how ILECs will handle PIC changes associated with unauthorized conversion complaints.

4 Bell Atlantic Comments at 1-2 and footnote 2. US West Comments at 5-6.
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The Joint Parties do believe, however, that to the extent consumers are served by an entity
that has the capability to resolve all of their problems, consumers are better served. Having the
TPA direct the PIC change for a consumer that has been slammed adds significant value to the
transaction for the consumer, and helps create a “one stop shopping” environment where the
consumer only has to make one call to correct his or her PIC and initiate a complaint.** In
addition, consumer complaints that are referred to the TPA from entities other than ILECs may
not yet have been reported to an executing LEC for a PIC change. Having this capability as part
of the TPA ensures the consumers are not referred again -- for a third time -- to have their
problem corrected. Once the consumer complaint arrives at the TPA, the TPA can handle the
complaint and PIC change without further referral. The Joint Parties therefore believe that the
TPA must have the PIC change capability, and that ILECs must be directed to accept PIC change

requests initiated by the TPA.

B. “Clearinghouse” role for the TPA

Some commenters have argued that the TPA should function as a clearinghouse for
payments of PIC change fees and carrier to carrier liability.** In this version, the TPA would
collect and disburse monies among and between carriers. Its functions would not be limited to
keeping track of payments due, and simply reporting amounts due to carriers.

While the Joint Parties have discussed this option for the TPA, and would not seek to

** A PIC change is a separate process from ILEC issuance of a bill credit, a process
discussed infra.

% SBC Comments at 11.
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foreclose this function from future TPA duties, we are reluctant to propose it initially because
prospective vendors have cautioned us that adding this function would add substantially to the
cost of the TPA. The business of serving as a clearinghouse for carrier payments presents a host
of issues that would require the TPA to exercise fiduciary responsibilities to the industry. While
this may emerge as a logical next step for the TPA, its complexity and cost may interfere with the
ability of a vendor to build out its TPA functions in the required time. As our conversations with
other vendors continue, however, we intend to review this question with them. We agree with
SBC that if this function adds value to the TPA process from the ILEC perspective, then it ought

to be seriously considered and actively pursued.

C. Funding

Several commenters commented on various aspects of funding for the TPA and cost
recovery for other costs that individual carriers would incur in order to participate.’ Others
commented on the proposed annual assessment that would be based on carrier revenue, using a
formula to be determined, or commented on the proposal to offset annual assessments by charging
“per dispute” fees of up to $50 to recover TPA’s cost.*®
The decision to propose an annual assessment on participating carriers as a basis for

funding the TPA has been driven by vendor conversations and the Joint Parties’ desire to design a

system that will be as cost effective as possible. Basing a funding source for the TPA on variable

*7 GTE Comments at 5 (executing carriers need a way to recover their expenses of
complying with TPA).

* SBC Comments at 6 (and TPA should recover its costs only from participating carriers),
Western Iowa Comments at 2.
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and unknown numbers of disputes places much higher risk on the vendor. Higher risk is likely to
translate into a higher contract price. A stable base of annual assessments from participating
carriers, by contrast, ensures the vendor that its operating costs will be covered during the budget
year. Further, the specific formula to be used (e.g., total revenues, revenues net of access
charges, telecommunications revenues) has specifically and purposefully been left unresolved.
The Joint Parties do not want to foreclose participation by the LECs in the TPA by proposing,
and having the Commission adopt, a funding mechanism that the LECs would consider adverse to
their interests. Rather, the Joint Parties believe that the funding mechanism should be resolved
among carriers interested in participating in the TPA, with a view toward including the maximum
number of carriers in the process*

Like many of the commenters, however, the Joint Parties agree that placing some portion
of the budgetary burden on those who cause the activity is desirable. For that reason, we
proposed a “per dispute” fee, the specifics of which would be determined but in no event to be set
at a level higher than $50, in order to lessen the burden on other carriers participating in the TPA.
The $50 limit was selected as a reasonable level beyond which smaller carriers might forgo
participation in the TPA. Further, it is proposed as an upper limit--the fee could be lower

depending upon the TPA’s cost, and governing board decisions.

D. Requirement that nonparticipating carriers follow TPA rules on a “per dispute” basis
q p p g p p

Several parties have argued that the application of TPA rules to disputes where one of the

¥ Of course, we continue to believe that exempting carriers with less than $100 million in
revenue from annual assessments has the beneficial effect of encouraging participation in the TPA
by the smaller carriers in the industry.
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carriers is nonparticipating should not be permitted.®® These parties argue that the TPA rules
would burden nonparticipating carriers with additional costs, since they will have to be prepared
to implement both the Commission’s rules as promulgated and the rules adopted pursuant to this
waiver request.”!

The Joint Parties disagree. If a consumer complaint is involves nonparticipating carriers,
nonparticipating carriers may elect to follow the Commission’s rules in resolving the consumer’s
complaint. If the complaint is lodged with a participating carrier, or arrives at the TPA through
another source (e.g., a direct call or referral from a regulatory agency), then the process detailed
in the waiver request applies. If the nonparticipating carrier is the accused carrier, the accused
carrier will receive a notice from the TPA, and has a opportunity to produce a verification to the
TPA in 20 days. If the accused carrier chooses to provide the verification, it is better protected
than if the Commission’s rules applied, because the decision about whether an unauthorized
conversion occurred is in the hands of a neutral third party.*> If the accused carrier does not
produce the verification, the TPA will find an unauthorized conversion occurred.

At the time an unauthorized conversion is determined to have occurred, the
nonparticipating unauthorized carrier has fewer obligations under the TPA rules than under the

Commission rules. Inthe TPA process, the carrier must produce a total invoice amount for the

0 Bell Atlantic Comments at 1, 3.

51 Bell Atlantic Comments at 2-5; US West Comments at 3; USTA Comments at 6-7; SBC
Comments at 4-5.

*2 In addition, an exonerated carrier under the TPA process can proceed to initiate
collections itself to the extent the customer has not paid. This is more desirable than the
Commission’s rules, which require the exonerated carrier to use the preferred carrier as a billing
agent -- a concept that virtually all commenting parties believe is unworkable.
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customer and deliver it to the TPA. Under the Commission rules, the unauthorized carrier must
produce the entire billing record, including call detail information. As a matter of business
process, the unauthorized carrier might choose to give the TPA the entire billing record per the
Commission’s rules (and thereby avoiding having to make a distinction between its responses to
the TPA and its responses to the preferred carrier under the Commission’s methodology). But
that is the unauthorized carrier’s choice. While the TPA may receive more information than it
needs for its process from the unauthorized carrier, the TPA need only to be able to obtain the
total invoice amount from the unauthorized carrier’s record.

Furthermore, with respect to any payments owed for TPA-determined unauthorized
conversions, the unauthorized carrier in this circumstance is going to be remitting the customer’s
payment to the preferred carrier, just as the Commission’s rules require. The only process change
is that the TPA will send the nonparticipating, unauthorized carrier notice limiting the payment to
the most recent 90 days of service that the unauthorized carrier provided.

The Joint Parties expect that virtually the entire long distance industry is interested in
participating, and will participate, in the TPA process. Assume for a moment that an ILEC
chooses not to participate, for example, in its capacity as a provider of intrastate toll services in
competition with other carriers. Further assume that the ILEC chooses not to refer complaints to
the TPA. If customer complains to the ILEC -- whether the ILEC is accused or preferred -- in
the absence of a requirement that the complaint be referred to the TPA because it involves a
participating carrier, the ILEC would be required to follow the Commissions’s rules with respect
to the investigation, dispute resolution and liability process. The participating carrier would then

be required to support two processes -- the TPA process and the Commission’ rule process.
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Stated differently, the carrier that has already invested in third party administration in an effort to
resolve disputes in a consumer-friendly way, must -- in the absence of a rule requiring TPA
procress to be followed -- support the more onerous and inefficient set of rules announced in the
Second Order, as well as the TPA process. This will have the effect of eliminating incentives on
the part of carriers who would otherwise be willing to support the more efficient, streamlined
TPA process.

Carriers who have offered to provide consumers with ‘one stop shopping” to correct
problems associated with unauthorized conversions must be given the benefits of the waiver
process that flow from, and correspond to, the costs associated with participating in the TPA.
For this reason, the Joint Parties request that the Commission specify that whenever a complaint
involves a nonparticipating carrier as the authorized or accused carrier in a dispute, the complaint
must be referred to the TPA for dispute resolution. The TPA can and will provide lists of its
participating members in whatever formats and using whatever technology that are reasonable and
desirable, including maintaining a list of participants on its web site. It should be no mystery to
any nonparticipating carrier who is participating in the TPA.

Finally, we agree with the comments of some ILECs that having two different processes
for the resolution of consumer complaints -- one under the Commission rules that
nonparticipating carriers would follow when the complaint does not involve a nonparticipating
carrier, and one under the TPA rules for all other complaints -- might introduce some confusion
because consumers as a group would experience two different dispute resolution methods.
However, both processes effectively stop the requirement that a consumer pay his or her bill, and

both provide up to a 30 day credit for the consumer if an unauthorized conversion occurred.
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Both also make ample provision to have the consumer immediately switched to his or her
preferred carrier. In the view of the Joint Parties and many of the commenters -- including the
ILECs -- a neutral third party dispute resolution process is inherently superior to one that is
managed by an interested party (the preferred carrier), reduces the time that consumers will wait
for a decision and resolution of their complaint, and is much more likely to produce greater
satisfaction on the part of consumers that they have been dealt with fairly, efficiently, and that will

ensure they understand the resolution of their complaint.

E. TPA would exist at the discretion of the Commission pursuant to federal law, and can
only operate in lieu of federal rules

NARUC has asked whether the TPA should also be used to enforce state laws concerning
unauthorized conversions. NARUC also expresses concerns that states might have difficulty
adjudicating unauthorized conversions if their adjudication follows, and conflicts with, a TPA
determination. Similarly, the Attorneys General argue that the TPA should not operate as a
substitute for all the various remedies available today to consumers.”

The TPA proposal was made at the specific suggestion of the Commission in its Second
Order to operate in lieu of the Commission’s rules. As the Joint Parties understand those rules,
they apply to any incident of unauthorized conversions involving interstate or intrastate activities

of carriers. The Joint Parties did not seek, and are not seeking for the operation of the waiver

53 Attorneys General Comments at 2-3.
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rules, any increase or decrease in the application of federal law.** If the Commission’s Second
Order applied to a dispute, then the waiver rules administered by the TPA would apply in lieu of
the Second Order rules whenever a dispute involved a participating carrier. State law might also
apply to that dispute, and nothing in the waiver proposal seeks to displace the normal operation of
state law.

In considering NARUC’s comments, the Joint Parties have examined the question of
whether the Commission, in taking federal action to grant the waiver pursuant to federal law,
should authorize the TPA to enforce state law. We have concluded that this proposal would raise
significant legal questions. To the extent NARUC was not seeking Commission action -- but
merely offering a suggestion that the TPA carriers seek state-by-state waivers so that the TPA
could operate to simultaneously enforce state remedies as well as federal ones, that would require
the Joint Parties to approach each state with an individualized waiver request separate and apart
from the proceeding now before the Commission. We do agree, however, that the TPA should be
able to refer a consumer to his or her state regulatory agency (and to the Commission) if the
consumer is dissatisfied, or, in cases where state remedies are more extensive than federal ones,
where the consumer seeks additional remedies.

On the issue of whether a TPA resolution would make it more difficult for a state to reach
a post-TPA resolution that conflicted with the TPA finding, the Joint Parties wish to remind
NARUC that the TPA dispute resolution process is a non-binding one. At its most basic level, the
dispute resolution is a privately-financed, and neutrally-administered, means of resolving disputes

quickly and to the satisfaction of the consumer. It does not prevent a consumer from complaining

% Ohio Commission Comments at 5.
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to state or federal authorities, and its “finding” cannot prevent a regulatory authority from
reaching a different conclusion on the facts. In addition, carriers whose disputes are resolved
through the TPA otherwise remain subject to all other Commission rules, state regulatory rules,
civil penalties, and criminal penalties that exist today and that are applied by state and federal
agencies.

While the TPA process is designed to be more convenient for consumers relative to
existing rules, the TPA also exists for another important public policy reason, i.e., to create a
competitively neutral environment for the resolution of complaints. Thus, the Joint Parties cannot
agree with the Attorneys General that , simultaneous with the TPA process, the ILECs should
also be involved in adjudicating complaints. For the reasons discussed below, the ILECs have no
incentive to investigate complaints of unauthorized conversions, and have made it their practice to
issue credits without any investigation. Moreover, as national carriers, the Joint Parties need
national rules to apply to the greatest number of unauthorized conversion complaints. The costs
of complying with multiple enforcement systems only increases carrier costs -- and rates. In
addition, the approach has not demonstrably solved the “problem” the Attorneys General are
trying to fix. At least in the Commission’s view, the multiple jurisdictional approach was
apparently ineffective as of December 1998, else there would have been no need for federal rules
that extend into intrastate complaints. By contrast, our proposal suggests an efficient, and we
hope effective, means to deter unauthorized conversions using the very same deterrents that the
Commission employed in its Second Report and Order, namely up to 30 days credit (where the

customer has not paid) and the requirement that the unauthorized carrier disgorge revenues.
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F. TPA should not be used to resolve unrelated complaints

Commenters have requested further clarity on complaints the TPA will handle, as opposed
to complaints it will refer away. In addition, NARUC argues that deceptive telemarketing
resulting in a sale should be treated as an unauthorized conversion.*

The Commission should not turn the TPA into a clearinghouse for all complaint activities
by requiring the TPA to field unrelated complaints. The TPA is being created to assist consumers
when they perceive -- rightly or wrongly -- that they have been switched to a carrier not of their
choosing. If the consumer alleges that there was an unauthorized conversion, the TPA should
handle the complaint. On the other hand, if the consumer merely alleges fraudulent marketing
(e.g., I was promised 10 cents a minute but I’'m being charged 20 cents), that is a complaint
involving fraudulent marketing. Whatever culpability a carrier in that case would have for its
deceptive marketing practices, the conversion of that customer was entirely authorized. Resisting
the temptation to enlarge the scope of the TPA’s operations is significant, because enlarging the
scope of operations translates into higher cost, which in turn will translate into less participation.*
In addition to enlarging the scope of the TPA’s jurisdiction, the suggestion would add
exponentially greater complexity to the TPA’s task of evaluating complaints, because the

standards for what constitutes a “deceptive” representation are far less objective than the

5 NARUC Comments at 4.

% For calls that are mis-directed to TPA, consumers will initially be directed to contact
their carrier. We agree with the comments of Western Iowa and others that referring the
consumer to the carrier for resolution of the consumer’s problem is the best result. Western Iowa
Comments at 3, 10-11. Of course, callers may insist that they have already talked with their
carrier to no avail. Where disgruntled consumers insist, the TPA will have information available
upon request to direct that consumer to a regulatory agency. But directing a consumer to a
regulatory agency is an option to be reserved only for consumers who insist upon it.
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standards for what constitutes compliance with verification requirements.
G. Proxy payments and credits

Some parties have raised concerns that disputes over the amounts of service charges
incurred may arise, and that there is no provision for a consumer to challenge the credit or
payment he or she will receive if the consumer believes the total invoice amount is incorrect.”
The Joint Parties have no evidence suggesting that this is a widespread problem -- while
consumers may be unhappy with the unauthorized carrier’s rates, the accuracy of the invoice
calculation or the inclusion of charges for calls that a consumer has not made appears to be a
much less frequent occurrence. In cases where these facts arise, however, it is in the preferred
carrier’s business interest to satisfy his or her customer. Carriers should be able to adjust
consumer credits for this reason in cases where a consumer alleges a calculation error or the total

invoice amount is based on calls the consumer alleges he or she did not make. **

V. RATIONALES ADVANCED FOR REJECTING THE TPA ARE UNFOUNDED AND
MISGUIDED
A few commenters, primarily US West, SBC, and USTA, have made different arguments
about why the TPA proposal should be rejected. One commenter says the plan results in an

unreasonable and unlawful interference with billing and collection contracts between ILECs and

" NARUC Comments at 4.

8 We do not believe that there would need to be an adjustment for any “late-payment”
fees if the customer chose not to pay his or her bills. The TPA proposal envisions suspending
customer payments on disputed charges. No late fees should be attributed to a customer’s failure
to pay a disputed charge.
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interexchange carriers.®® One ILEC, in an opinion not supported by consumer commenters,
argued that the process would be burdensome for consumers.*® That same ILEC argues that the
industry does not “need” a TPA to perform carrier-to-carrier liability.8' Others -- without
knowing or understanding interexchange carrier costs under the Commission’s Second Order
rules -- dismiss the TPA as being “too costly”, or argue that the Commission must first engage in
an elaborate cost/benefit analysis before approving the voluntary TPA.®* These parties advance
other arguments that the TPA mechanism is ineffective to curb unauthorized conversions in that it
cannot force unauthorized carriers to remit payments to preferred carriers.®® Of course, these
same parties do not explain how the Commission’s rules address this issue any better.
Alternatively, the TPA is labeled as being complex, with too many operational details left
unresolved.** These same few ILECs state that today’s processes, and the Commission’s rules,
will be more effective in deterring unauthorized conversions. However, these few ILECs appear

to be alone in this view.

3 SBC Comments at 8
% US West Comments at 3-5

81 US West Comments at 4-5 and note 8. However, US West admits that there are no
processes in place today to accomplish the Commission’s requirement that carriers initiate carrier
to carrier communication to resolve disputes. In today’s world, the ILEC notifies the slamming
carrier that Account X has left, and the preferred carrier is notified that it now has Account X.
US West acknowledges that “some type of information feed” will have to be developed to fed to
carriers and/or the TPA so that the preferred carrier can identify the unauthorized carrier.

6 SBC Comments at 9; GTE Comments at 6 (urging a cost benefit analysis).
5 SBC Comments at 10-11.
8 USTA Comments at 3-4
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The Commission should not credit these opinions of a small minority of commenters. The
majority of the commenters either agree that the TPA proposal is better for consumers, regulatory
agencies, and carriers, or they at least find merit in the proposals sufficient to seek modification of
its particular terms. The Joint Parties, which themselves include two carriers with significant
ILEC interests, represent virtually the entire long distance industry which bears the brunt of
implementing and executing the new slamming rules and remedies.

What these few parties are objecting to are not the specifics of the TPA plan, but the
creation of an entity that would remove the control that ILECs have today over the customer
crediting and recourse process in the majority of cases where the ILEC is the billing agent for the
long distance carrier. It is a simple matter for an ILEC today to credit the customer and present
the bill to the long distance carrier without the long distance carrier agreeing to the credit and
recourse. In doing so, the ILEC is effectively spending the long distance carrier’s money with no
ability on the part of the long distance carrier to curb overzealous ILEC practices. The TPA
would be the first step in changing that relationship, by ending the ILEC-initiated
“crediting/recourse’ process and substituting a suspension of the customer’s long distance charges
pending the outcome of the dispute resolution process. This ensures that long distance companies
are not financially harmed from consumers who fraudulently seek 30 day credits, or ILECs who
are overzealous in their decisions to issue credits for any consumer complaint. Itisisa
significant and material benefit that makes funding and supporting the TPA possible from a
business perspective. Significantly, a “suspension” model also benefits consumers. There is
simply no reason to create confusion in the resolution of unauthorized conversion complaints by

issuing “credits” to a customer, and then -- some weeks or a month later -- having an exonerated
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carrier pursue the customer for charges due and owing. In addition, the ILEC
“crediting/recourse” model, because it opens the door to potential fraud, drives carriers to create
their own direct remit bills, although customers often prefer one combined bill for telephone
service.

Nor does the “crediting/recourse” model support the Commission’s rules as promulgated.
In today’s environment, only a handful of local exchange carriers provide the customer
identification detail necessary to support re-billing in the event an accused carrier is exonerated.
By contrast, the TPA does support the opportunity for the exonerated carrier to collect for
services rendered pursuant to a valid authorization.

Moreover, there is no legal impediment to a lawful exercise of Commission authority that
might conflict with privately negotiated billing and collection contracts. The Commission can
abrogate carrier contracts if it finds that there is an over-riding public interest reason to do so.
Under the Sierra-Mobile doctrine established by the Supreme Court, a carrier-to-carrier contract
once made cannot be superceded by one party to the contract, through the filing of a tariff with
provisions that are inconsistent with the contract, unless the regulatory agency finds that the
contract is contrary to the public interest.® The Sierra-Mobile doctrine thus assumes that the

agency has authority to invalidate a carrier’s contract. In fact, the Commission has relied upon

% FCC v. Sierra Pacific Power Co., 350 U.S. 348(1956); United Gas Co. Vs. Mobile Gas
Corp., 350 U.S. 332 (1956)(collectively, the “Sierra-Mobile” doctrine). Moreover, nothing in the
Commission’s 1986 decision to regulate billing and collection under Title I suggests that the
Commission could not now exercise Title I authority to the extent necessary to effectuate its Title

IT authority in connection with slamming and customer-carrier and intercarrier liability. Detariffing
of Billing and Collection, 102 FCC 2d 1150 (1986).

39




this power to invalidate carrier contracts.*® The Commission’s authority to override the customer
crediting aspects of the current billing and collection contracts is unassailable. The public policy
reason to do so is to create a process that results in a smaller amount of disputed dollars needed
to be collected by exonerated carriers from confused and unhappy customers who understand
only that they received a “credit” weeks before. The Commission should not hesitate to use this
authority here, where billing and collection contracts are not “negotiated” in the ordinary sense of
the term, but are pure contracts of adhesion with monopoly billing providers. The Commission
can and should decide that ILECs may not issue credits, and recourse long distance carriers, upon
receipt of a complaint concerning a participating carrier.
VI. CONCLUSION

Interested parties have suggested that there is a need for further discussion and
consideration of the TPA before it can be operationalized. The Joint Parties agree. What we do
not agree with is the suggestion that extensive operational and costing details need to be resolved
before the Commission can approve this proposal as a voluntary mechanism to operate in lieu of
Commission rules. Interminable delay merely to allow ILECs to proceed to apply current
crediting and recourse practices to the detriment of the long distance industry and consumers is
not the solution. We look forward to working collaboratively with all interested parties on the

specifics of the design.

5 Western Union Telegraph Company v. FCC, 822 F2d 80 (1987)(affirming the
Commisions Docket 20099 decision declaring unlawful interconnection contracts that were not in
the public interest).
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The Joint Parties therefore urge prompt action on our waiver request, as modified in the instant
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